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. REPLY.BRIEF
This Reply Brief is made in response to the Examining Attorney's Appeal Brief

mailed on April 24, 2003. - |

Examining Attornev's‘ Objection to New Evidence \

The Examining Attorney ha§ 6]3]' ected to the introduction of the copieL of
applications and registrations thaiﬁed from the Trademark Electronic Search System
(TESS) and the Trademark Applicéfions and Registrations Retrieval (TARR)\ system

submitted by Applicant in its Appeai Brief. (Sée pp. 2-3 of Examining Attorr“iey's

= |
Appeal Brief). - \\
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Applicant urges‘ the Board to tecegtlize this evidence which was submitted in

l

direct response to arguments drld evidence raised in the Examining Attorney's Denial of ,

Request for Reconsideration. The Examining Attorney initially brought this evidence
into the record by listing the Apﬁlicant's' other applications and registratil)ns and

attaching printouts of marks c‘or‘ltaim'ng the_teifm "Concurrent" for other goods and
services. (See p. 3 and attachments to Denial of Request for Reconmderat[lon). Applicant
merely expanded on this evidence by providing a description of the goods and services

identified in the records and theiif:‘rele\}anee to the instant matter.
Also, as Applieant previotlely‘statetl»in its Apbeal Brief, five of the ’{applications
cited by the Exa.nnmng Attorney had been reg1$tered within the previous s\1x months and
one published in that time (between September 2002 and February 2003). lSee p. 8,
Applicant's Appeal Bnef Accordmgly, the status of these six apphcatlonsgwere not
available prior to Appllcant's ﬁhng of the Appeal (October 4,2001) or the {lhng of the

Request for Remand for New. Evl_qlence (No.v_ember 16, 2001), nor were the‘y relevant to
the case until they were registered ‘or published.
The Trademark Trial and Ai;i)eal Bozlrd can take a more permissive stance with

respect to the introduction and evaluation of -evidence in an ex parte procee(ling than it -

does in an inter partes proceedmg TBMP 1208. The reasons are stated as fo‘llows
i
..the Board tolerates some relaxation of technical

requlrem_ents forT the introduction of evidence and focuses
instead on the spirit and essence of the rules of evidence. The
reason for this more relaxed approach in ex parte cases is that |
in an ex parte proceeding, there is no cross-examination of
witnesses or any compelling need for the strict safeguards

required in an inter partes proceeding [citation omitted].
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For these reasons, Applicant submits either that the evidence was timely, as it is

merely an expansion of evi;d’enéevsubmitte(:l By th:e Examining Attorney; “,kor in the
alternative, it should be gi\}en léhiency and judicial notice téken due to fzilct that it was at
least partially sub}nitted by the Examlmng Attﬁornéy and the registered sta\}tus was
unavailable prior to fhé \ﬁlihg ofthe appeal. ' 7 \

For the foregoing reasons, Applicant respectfully requests that the Board either

(1) relax the technicalreduiremeﬁﬁ of the éVidencc under TBMP Section 1208 based on
the submission of the énglenpe b}%the Exammmg Attorney in her Denial of Request for
Reconsideration, or (2) the Board i_bnce agaih;suépehd the matter and remar{d for |
additioﬁal evidence under TBMPSectlon 1‘;2.074.92 as the efvidenﬁe of registrtatiOn and

publication was not previously available to'Af)plicaht.

" Respectfully submitted,
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